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	J U D G M E N T
LORD JUSTICE ROCH:  This is an appeal by the appellant from a decision of Miss Recorder Jolles given on 2 December 1998 refusing to set aside the execution of a warrant for possession of a flat at 23 Whittington Court, St George's Way, London SE15.  The appellant became tenant of that flat on 28 September 1987 under her maiden name of Darroa-Brako.  The flat was one in a block of flats on the Gloucester Estate, the block of flats being owned by the respondent, the London Borough of Southwark.  

The appellant fell into arrears with the rent for the flat, and on 14 October 1991 the respondent obtained an order for the recovery of the flat.  At that time the arrears amounted to £5,025.15.  The county court gave a money judgment for that amount together with costs in addition to making the order for possession.  The order for possession was suspended on terms that the appellant paid the current rent and instalments of £2 a week towards the arrears.  The arrears continued to grow until the appellant married Mr Sarfo, who made certain payments in respect of the rent and arrears.  Warrants for the execution of the order for possession were stayed on terms on three occasions, namely 15 April 1993, 2 March 1994, and 5 July 1994.  The arrears as at 2 March 1994 were £5,446.54, and as at 4 July that year, £5,275.15.  

The appellant's husband left her in July 1995.  On the 10th of that month, the arrears stood at £5,133.63, that is to say, there had been some reduction in the arrears since March and July of the previous year.  On 7 August 1995, the appellant made application for council tax benefit and housing benefit.  That application did not bear fruit.  It would seem that at that time, or about that time, namely 15 August 1995, the Department of Social Security started to pay the appellant income support.  On 22 September 1995 the appellant completed a housing benefit and council tax benefit claim form supplied by the respondent.  Those application forms were completed with the assistance of one of the local authority's neighbourhood housing officers, Mrs Kakada.  The appellant's file was lost, and her claim was not processed.

Further application for housing benefit and council tax benefit was made by the appellant to the respondents on 2 October 1995.  Again, that was not processed.  The papers before this court do not contain any reason why those applications were not dealt with.  There is no suggestion that, had they been dealt with, the appellant would not have been entitled to receive those benefits.  

On 5 December 1995 Mrs Kakada wrote to the appellant warning her that she was in breach of the court order, no payment having been received for the previous 21 weeks.  The warning went on that unless the appellant could make up the shortfall of the missing payments, the council would apply to the court for possession of her home.  The letter asked the appellant to contact the neighbourhood housing office as a matter of urgency.  I observe that without housing benefit it was inevitable that no rent would be paid and that the arrears would increase because the appellant was on income support.  

That letter was followed by an undated typed letter headed "URGENT NOTICE OF EVICTION/RENT ARREARS".  That letter warned the appellant that:

	"... preparations are now in hand to send in the Bailiffs to evict you.  

	I would advise you to start looking for another home.

	YOU ARE STRONGLY ADVISED TO TAKE THE CONTENTS OF THIS LETTER VERY SERIOUSLY."



The last sentence was typed in capital letters.  Mrs Kakada's name and telephone number were included in that letter, and the appellant was invited to contact her.  The appellant went to see Mrs Kakada and told her that she had applied for housing benefit.  Mrs Kakada could not find the form so she sent the appellant to a housing benefit officer with the local housing authority, and a new form was filled in on that day, 20 February 1996.  

On that same day an interview report was made which is to be found at page 119 of the appeal core bundle.  That was headed in manuscript "URGENT", with a ring around that word, the word being in capital letters.  The form recorded that the appellant had filled in a housing benefit form the previous September, and attached to it was proof that the appellant was in receipt of income support and the date on which income support had started.  A copy of that form was sent to the housing benefit team, and was received by them on 22 February.  It was noted that the appellant had applied for housing benefit and council tax benefit from 26 September 1995 backdated to February 1995.  In capital letters in manuscript at the bottom of the form under the heading "Advice Given" appear the words "STOP COURT PROCEEDINGS - PLEASE".  

The Recorder was unable to make a finding as to who instigated the writing of those words.  The Recorder was satisfied however that the appellant knew that those words were on the form because a copy of that report had been given to her.  

By 4 March 1996 the arrears had risen to £7,236.19.  On 5 March 1996 Mrs Kakada telephoned the appellant at about 4pm in the afternoon and again at about 4.30pm.  On the second occasion she spoke to the appellant and asked her whether the appellant had been to the court to stop the bailiffs coming to her flat.  The appellant said that she had not done so because she had filled in a housing benefit form and knew that the respondent would tell them not to come.  Mrs Kakada told the appellant to speak to a law officer and gave her a telephone number to ring.  The Recorder found that the appellant spoke to someone, possibly someone at the County Court office or possibly someone at the Citizens Advice Bureau, and was told by that person that there was nothing anyone could do because the bailiffs were coming at 9am the next morning; they had gone home and it was too late to stop them.  The appellant was advised by that person to pack and leave.  She was not told that she could still apply to the court to stay execution.  The appellant took that advice and eviction took place on the following day.  

The appellant completed a housing department complaints form on 11 March 1996.  The complaint was of the failure of the respondent's officials to deal with the appellant's claims for housing benefit and council tax benefit, and the failure of the respondent's officials to advise the appellant to do something to stop the execution of the order for possession.  The appellant asked that she be reinstated in her flat.  

A formal internal investigation was carried out by the housing services manager.  He reported on 24 June 1996 and his report is in the appeal core bundle at pages 113 to 115.  The report contained one additional detail, namely that another neighbourhood housing officer, a Ms Lance, advised the appellant on 5 March 1996 on the telephone to pack and leave as the eviction would proceed the next day.  Mr Preston has invited us to deal with that call on the basis that it came after the appellant's conversation with the officer of the county court or the person at the Citizens Advice Bureau, and that Ms Lance was speaking to the appellant on the basis of the advice that the appellant had already been given by that other person.  The difficulty with that is that there are no findings in respect of that matter and the sequence of those telephone calls made by the Recorder.  

What does emerge from the findings of the Recorder is that the advice of an officer of the local housing authority was added to that of the person, whether that person was at the court office or at the Citizens Advice Bureau, that all the appellant could do was to pack up and leave her flat.  The conclusions of the housing services manager's report were that there were several points surrounding the circumstances of the eviction which gave him cause for concern.  First, the form requesting eviction was signed and countersigned by the same person in breach of the respondent's own procedures that it should be signed and countersigned by persons in different departments of the local authority.  
 
Second, at the time of completing this form, the housing benefit internal services record showed that housing benefit application forms filled in by the appellant had been received by the respondent on 26 September 1995, yet the form requesting eviction stated that there was no housing benefit claim outstanding.  If the respondent's own procedures in relation to forms requesting eviction had been followed, that is to say if the neighbourhood housing office had been consulted before the form requesting eviction had been processed and the local authority's housing benefit office had been consulted, it would have been discovered that the appellant had an outstanding claim for housing benefit.  There had been a failure of communication between two departments of the respondent authority.  

Thirdly, the investigation showed that no pre-eviction letter had been sent and no pre-eviction visit had been made; no contact with the appellant at all until the telephone contact late on the afternoon of 5 March.  The internal investigation report concluded that a case against Mrs Kakada for failing to follow proper procedures had been proved and that she should receive a written warning.  That report was not communicated to the appellant or her solicitors, the appellant having instructed solicitors in April 1996.  The reply to those solicitors by the local authority was a simple denial of liability.  The report was produced by the respondent during the hearing before the Recorder on the initiative of Mr Preston, counsel for the respondent, who was acting in accordance with the proper standards of his profession as a barrister.  

In June 1997, some 15 months after the appellant had been evicted, the respondent demolished the block of flats on the Gloucester Estate.  In December 1997 the appellant lodged an application at the Lambeth County Court seeking to have the execution of the warrant of possession set aside.  That application had to be re-lodged and was re-lodged on 26 January 1998.  

It is common ground that where a warrant of possession has been executed, it can only be set aside by the court in three situations: first, where the order on which it is based is also to be set aside; second, where the warrant has been obtained by fraud; third, where there has been an abuse of process or oppression in its execution.  Again it is common ground that neither the first nor the second situation is available to the appellant as a ground for having the executed warrant of possession set aside.  The Recorder found that the appellant was not able to bring herself within the third class of case.  The Recorder directed herself as to the definition of oppression in the Shorter Oxford English Dictionary and the decision in the Court of Appeal in London Borough of Barking & Dagenham v. Saint (unreported) 21 August 1998, the court consisting of Peter Gibson and Mantell LJJ.  We have been provided with a transcript of the judgment of Peter Gibson LJ, who was the only member of the court to give a judgment, but with whose judgment Mantell LJ agreed.  On page 19 of the transcript, this passage appears: 
 
	"In my judgment therefore, this is a case in all the circumstances where the result which Barking has achieved through the court process can properly be characterised as manifestly unfair and its conduct can properly be said to amount to oppression."



Peter Gibson LJ then went on to say that, disagreeing with the judge at first instance, he would set aside the warrant both in relation to possession and in relation to execution.  In the course of that judgment Peter Gibson LJ also observed, repeating an observation from an earlier case, that the categories of oppression are not closed and that the court must have power to intervene in the interests of justice in an appropriate case to correct the position where its procedures have been used unfairly to the oppression of the party.  

The Recorder also reminded herself of some observations of Brooke LJ in Camden LBC v. Akanni (1997) 29 HLR 845, where at page 849, Brooke LJ said: 
 
	"The context in which the court is willing in a rare, but appropriate, case to intervene to nullify the execution of a warrant for possession goes back to the principles set out in the judgment of Bowen LJ in this court in McHenry v. Lewis [1882] 22 Ch 397 at 408.  He said:

		'I would much rather rest on the general principle that the Court can and will interfere whenever there is a vexation and oppression to prevent the administration of justice being perverted for an unjust end.  I would rather do that than attempt to define what vexation and oppression mean; they must vary with the circumstances of each case.'"



In that case Brooke LJ also indicated that the exercise by the court of its inherent power to set aside an executed warrant of possession should not be lightly done; that the court should be very slow to exercise the power.  The Recorder found that the behaviour of the respondent in seeking execution of a warrant for possession was not in the circumstances of this case oppression on the part of the council.  I disagree.  The eviction of a person from their home, even where there are arrears of rent, is a very grave step.  For that reason the respondent rightly has laid down certain procedures which should be followed because those procedures contain certain safeguards for the individual tenants.  

In this case the appellant had on no fewer than three occasions completed forms applying for council tax benefit and housing benefit.  Had any of those applications been processed properly by the respondent, there is no reason in the papers before us for supposing that the payment of housing benefit and council tax benefit would not have gone back to February 1995, or at least to 10 July 1995 when the appellant's husband left her.  Had that happened, there would not have been the enormous increase in arrears on which the respondent relied in seeking its warrant to execute the order for possession.  Indeed, it may well be that the appellant would have continued to make modest reductions in the outstanding arrears.  Moreover, had the form requesting the eviction been the subject of the respondent's own procedures, it would have been known that the appellant had an outstanding claim for housing benefit, which was outstanding because the respondent had not processed it correctly.  

Finally, the pre-eviction letter which should have been sent was not sent, as the housing manager found.  Nor was the pre-eviction visit made.  Nothing was done to warn the appellant that the bailiffs would evict her on 6 March 1996 until she received a telephone call late on the afternoon of the 5th at a time when it would appear that the court office was either closed or a point had been reached at which nothing could be done that day to stop the bailiffs attending.  It would seem that yet another officer of the respondent advised her that there was nothing that could be done, and that she should follow the advice of packing and leaving.  

Against that background of maladministration by the respondent, the execution of the warrant depriving the appellant of her home was, in my judgment, oppression and an oppressive use of the county court order.  To execute the warrant in those circumstances can, in my view, be properly characterised as manifestly unfair.   

Mr Preston, who has argued this case thoroughly and persuasively on behalf of the respondent, made these submissions.  First, that the respondent was entitled in law to execute the warrant because the appellant had not fulfilled the conditions on which the warrant had been suspended, namely that she paid a weekly rent and £2.50 per week off the arrears.  Second, that it was not for the respondent to warn the appellant that she would be evicted; it was for the appellant to seek further suspension of the warrant.  Third, the respondent had done no more than enforce its rights by a procedure prescribed by statute and the rules of the county court, such conduct cannot amount to oppression.  Mr Preston relied upon the decision of this court in Leicester City Council v. Aldwinckle (1991) 24 HLR 40.  Fourthly, Mr Preston submitted that the respondent did nothing which could amount to a representation that the respondent would not enforce its strict legal rights.  

In Aldwinckle the court was concerned that the County Court Rules did not require that a tenant should be given the opportunity to be heard by being given notice of the application for leave to issue a warrant for possession, whereas in the High Court, notice of the application and an opportunity to be heard had to be afforded the tenant.  Nevertheless, this court decided, with hesitation and reluctance, that the appellant local authority was not acting oppressively nor was it abusing the process of the court by proceeding in the county court and following the procedure laid down by CCR 1981 Ord.26,r.17.  It was not for the court to impose a procedural requirement on a local authority landlord which was not to be found in the County Court Rules.  But that case, in my judgment, is a long way from the present case.  

Whether the execution of a warrant for possession is oppressive must depend on the surrounding circumstances.  The local housing authority will always have obtained the warrant and the order on which the warrant is based properly because, were that not so, the application to set aside the execution of the warrant would be founded on the first or second grounds for such applications.  

As Bowen LJ observed in the passage which I have already cited, oppression may be very difficult if not impossible to define, but it is not difficult to recognise.  It is the insistence by a public authority on its strict rights in circumstances which make that insistence manifestly unfair.  The categories of oppression are not closed because no-one can envisage all the sets of circumstances which could make the execution of a warrant for possession oppressive. 

Mr Preston has submitted that nothing that the respondent did could have amounted to a representation to the appellant that the respondent would not enforce its strict rights.  

On 20 February 1996 the appellant went to see Mrs Kakada.  She filled in yet further applications for housing benefit and council tax benefit.  She was then interviewed by a housing benefit officer.  He headed the form of interview that he completed "URGENT" and he wrote on that form "STOP PROCEEDINGS - PLEASE".  It is quite clear from the evidence of the appellant (which the Recorder accepted) that it did not occur to the appellant that the respondent would take any further step in the county court or by way of enforcing the warrant for possession.  In my judgment, the appellant was entitled to conclude that no further step would be taken until her application for housing benefit had been decided.  She was entitled to believe that a decision on her housing benefit might well remove a large part of the arrears that had accrued.  There is no evidence that she was given any warning following 20 February 1996 until the telephone call late on the afternoon of 5 March.  It is the respondent's own practice to write a letter before eviction here; they did not do so.  It is their practice to visit before eviction; again they did not do so.  In those circumstances, in my judgment, there can be no doubt that whatever the respondent's motives may have been, and I would be prepared to accept that this was muddled and not deliberate behaviour, the enforcement of the execution of this warrant was a use of an order made by the county court in a way which was manifestly unfair.  

But that is not the end of this matter.  The appellant did not make her application to set aside the executed warrant until December 1997, and did not make it properly until January 1998.  By that time, the block containing the appellant's flat had been demolished.  The power to set aside the executed warrant for possession is discretionary.  In the light of the delay between the eviction of the appellant and the appellant making her application, and in the light of the fact that the block of flats has now been demolished so that the appellant cannot now be put back into possession of her flat mean that, although I am of the opinion that there was oppression in this case, I would not order the setting aside of the executed warrant for possession.  

On the other hand, I would expect the respondent authority to take account of the views of this court when considering any application for housing, were it to be made, by the appellant, and in particular when considering whether or not the appellant was intentionally homeless.  That is not to seek to suggest to the housing authority how it should resolve such an application, but clearly were the housing authority to ignore the proceedings in the county court and in this court, it would be rendering itself open to a possible application for judicial review on the basis that it had ignored relevant factors.  

MR JUSTICE WILSON:  I agree.  

	ORDER:	Appeal dismissed with no order for costs; order below on costs reversed; legal aid taxation of the appellant's cost.  (This order does not form part of the approved judgment)  

